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Abstract. The Brady Handgun Control Act established a five-day waiting period for handgun purchases, during 
which local law enforcement can make reasonable efforts to conduct background checks in available records and 
block and sales to convicted felons and other disqualified persons. This report reviews the background of federal 
gun control legislation, analyzes the conflict in the courts over the constitutionality under the Tenth Amendment 
of the duties placed on local law enforcement, and considers the implications of the decisions for Brady Act 
enforcement. 
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THE BRADY HANDGUN CONTROL ACT: 
CONSTITUTIONAL ISSUES 



SUMMARY 

In the Brady Handgun Violence Prevention Act of 1993 (the "Brady Act"), 
Congress sought to restrict access to handguns in an effort to reduce the 
opportunities for using a gun to commit violent crimes. The Act is intended to 
remedy a major problem with enforcement of federal gun control restrictions, 
which is the high cost of effective enforcement. Costs are high because the 
records maintained by federally-licensed gun dealers are decentralized. The 
Brady Act mandates creation by the Attorney General of a national instant 
criminal background check system by November 1998. As an interim measure, 
Congress established a five-day waiting period before a handgun sale can be 
finalized, in order to allow time for an ascertainment/ background check by the 
chief local law enforcement officer (CLEOs) of the legality of the sale. 

The Supreme Court in Printz v. United States (June 27, 1997) held the 
"mandatory" background check by the CLEOs unconstitutional as a violation of 
the dual sovereignty structure of the constitution, as evidenced by the Tenth 
Amendment and the Court’s precedents. District courts in Arizona, 
Mississippi, Montana, Vermont, and Louisiana earlier ruled the background 
check requirement violates the Tenth Amendment because the Act substantially 
commandeers state executive officers and indirectly commandeers the state 
legislatures to administer an unfunded federal program. Two other district 
courts in Texas and North Carolina upheld the constitutionality of the Brady 
Act’s background check provisions before the Supreme Court reached its 
conclusion to the contrary. 

By its decision, the Supreme Court reversed a divided panel of the Ninth 
Circuit, which had upheld the constitutionality of the background check 
provisions in September 1995. The Second Circuit had also upheld the 
constitutionality of the Brady Act. The Fifth Circuit held the background check 
requirements were unconstitutional. 

Although the CLEO provisions have been held unconstitutional, the ruling 
may not seriously affect the Act’s enforcement. The courts have not prohibited 
the CLEOs from voluntarily conducting ascertainment/background checks. 
State governments could direct the state officers to comply with the Brady Act. 
The Clinton Administration is encouraging CLEOs voluntarily to conduct the 
background checks. 

This report reviews the background of federal gun control legislation, 
analyzes the Printz decision, and considers its implications for enforcement of 
the Brady Act. 
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